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A. Preamble
The aim of this Activity is the proposal of adequate legal tools that allows exploitation of marinas owned by the Ministry of Tourism. This issue constitutes a priority for the Ministry of Tourism and especially when to come in six particular marinas already identified. The Ministry is planning to proceed with an open call/open tender in order –at least- to explore to possibility of finding potential investors interested in the exploitation of these six marinas. The deliverable for this second activity will be amendments/proposal to the existing drafts of standard leasing agreements procurement terms provided by the Ministry. The international legal expert will be requested to provide with standard leasing contracts and or licencing agreements used in other European countries. 

B. 1. Problematic issues on managing marinas

a. Types of marinas/tourist ports 
More particularly for the time being there are ap. 8 marinas/ports for which a public procurement can take place. There are also 16 tourist ports that can be developed/cited by law from the state in accordance with art. 31 L. 2160/1993. 
There are also 23 tourist ports that have been transferred to TAYPED (Hellenic Republic Asset Development Fund) which can proceed with the signing of concession contracts with third parties.
There are also touristic ports that are included in the zone of a port and their use and exploitation falls into the local Port Fund according to the law 2971/2001. The Port Funds can make a call for tenders and sign a concession contract. There have been cases of marines that do not exist in practice due to the limited funding of the Local Funds and there was never a call for tenders for them, while there are long and time consuming procedures that are not always put into force by the local Port Funds. 

b. Recommendations for amendments to the law 2160/1993 concerning the contractual terms

· In cases where the concessionaires do not show up for signing the contract or depositing the contractual amounts then the contract will be annulled and any works completed remain to the state with no obligation to compensation.
· It should be made explicit in the law that the state will have the right to make calls for tenders for marinas/touristic ports that have been cited/developed with the initiative of third parties who have not singed a concession contract or this contract has been terminated due to fault of the contracting entities/management bodies.
· If a research on citing/development has been submitted and then the concessionaire stopped fulfilling his contractual obligations then the Ministry will have the right to proceed to another call for tenders without compensating for any costs of the research or taxes/costs relevant to it.
· The concessionaire should have the obligation to complete the works within the deadline on his own full responsibility. 
· The concessionaire should not be only a legal body but also a natural person. According to L. 2163/1993 art. 30 par. 6 “after the of citing/development the marina the execution of all the works that are needed for its creation, operation, exploitation and economic viability can be  consessed to an enterprise or enterprises (public or private) or in a group of undertakings (public or private). 
· It would be useful to be made clear that the local Port Funds will not hold the right to participate in any legal body that will sign the contract as a concessionaire for reasons of transparency. Under Article 42 of the Utilities Directive
Conflicts of interest Member States shall ensure that contracting authorities take appropriate measures to effectively prevent, identify and remedy conflicts of interest arising in the conduct of procurement procedures so as to avoid any distortion of competition and to ensure equal treatment of all economic operators. The concept of conflicts of interest shall at least cover any situation where staff members of the contracting authority or of a procurement service provider acting on behalf of the contracting authority who are involved in the conduct of the procurement procedure or may influence the outcome of that procedure have, directly or indirectly, a financial, economic or other personal interest which might be perceived to compromise their impartiality and independence in the context of the procurement procedure.

c. Recommendations for amendments to the law 2160/1993 concerning the procedure of procurement[footnoteRef:1] [1:  The ideas for most of the recommendations where taken from the service notes sent to the Secretatry General by the directorate of tourist police, section of contracts and check of touristic ports dated (prot.no: 191/2017-2-9, 760/16-5-2017, 1106/14-7-2016, 1175/2016-08-03)] 


· A fast track procedure should be drown for marinas that belong to the Ministry of Tourism in order to be exploited shortly. It would be preferable that even marinas/touristic ports that have not beεν cited/developed with the initiative of the Ministry of Tourism to be assigned to the Ministry so as to issue call for tenders shortly.
· The Ministry of Tourism should have the right to pose a request to the Ministry of Mercantile Marine with a specific deadline. When the deadline lapses without an answer then the Ministry of Tourism could take over the procedure.
· In cases of touristic ports run by local Port Funds a triparty committee comprised by representatives of the Ministry of Tourism, the Ministry of Mercantile Marine and the local Port Fund should make a time schedule and issue a call for tenders. 
· In cases where the local Port Funds have not proceeded in signing the foreseen concession contract the said local Ports in cooperation with the Ministry of Tourism should draft the calls for tenders. 
· Small ports which are not owned by a certain management body after the opinion of Tourist Ports could be incorporated in the network of tourist ports which are managed by the Ministry of Tourism. 
· An electronic registry of tourist ports with their exact technical characteristics should be kept (Electronic Registry of Tourist Ports) which will hold all the needed information regarding the identity of the port and will be accessible by all relevant public entities. ( to be included in par. 1 art. 158 L. 4070/2012)
· A common ministerial decision of the Ministers of Tourism and Environment is needed concerning the procedures of opinions and the method of information of the public on the environmental licensing of the works and the documentation needed for every stage of the procedures (par. 3 art. 31 L. 2160/1993).
· The decision of the Minister of Tourism for concession can be recalled by the Minister and the contract can be terminated if the relevant documentation has not been submitted within the existing deadlines (art. 7 art. 166 L. 4070/2012).

2. The legal nature of marinas’ contracts 
According to Judgment of the Court (Fourth Chamber) of 5 April 2017.
Marina del Mediterráneo SL and Others v Agencia Pública de Puertos de Andalucía.
Request for a preliminary ruling from the Tribunal Superior de Justicia de Andalucía.
Reference for a preliminary ruling — Public procurement — Review procedures — Directive 89/665/EEC — Article 1(1) — Article 2(1) — Decision of a contracting authority allowing an economic operator to participate in a procurement procedure — Decision not amenable to review under the applicable national legislation. Case C-391/15, the contracts for marinas are seen as public procurement contracts. Such contracts are characterised as “public supply and public works contracts”.
According to Ms. Markatou[footnoteRef:2] there is a legal opinion in Greek according to which marinas in Greece can be leased with a special contract that is not a public procurement contract but a contract under law 2160/1993 and the Greek Civil Law. Τhe opinions 132/2005 and 625/1997 of the Legal Counsel of the State state that the contracts are regulated by the civil Code and the law 2163/1993 and should not be considered as public contracts because they refer to lease of land.  [2:  Minutes of meeting on 16/6/2017] 

According to the Decisions of the Council of State such contracts are of private law. It should be noted that in two plenary decisions (OL 2403, 2404/2014 [OL 2403.2014]), the Council of State is dealing with the issue of the management of common goods/public utilities. It repeats the settled case-law of Council of Europe Law 891/2008 that public utilities are owned by the public and are intended for the direct fulfilment of a public purpose, which consists in their sharing and their management is contrary to the management of its private property and constitutes a public authority. In the context of management of such matters by the Authorities, it is possible, in accordance with the basic rule of Article 970 of the CC. (See also the provisions of articles 13, 14 and, in particular, for the granting of ports in general, Article 24 of Law 2971/2001) to grant them special rights to natural or legal persons, provided that the concession of these particular rights, which are public and not private, are still served or, at the very least, no common use is denied. Moreover, the granting of special freedoms is intended to serve the general interest. And the pursuit and the fiscal purpose is not excluded, but only in the second place and as long as the aim pursued above is not negated (see OE 1211-1212 / 2010).
In this case, the management of the aforementioned public acquisition is the decision of the Board of Directors of Societe Anonyme "Greek Tourist Properties", which defines the charging of ships' berthing services in a marina belonging to its administration and management. It is an act of management of a communal object, which according to the law is in accordance with the rules of the private economy, but it also pursues the public interest and the public service and, in particular, the development of tourism. Furthermore, this Act of the Board of Directors is approved by law by a ministerial decision, following control of the determination of these tariffs as a law and substance, which is of a regulatory nature and is issued in the exercise of public authority. In view of the foregoing, the dispute arises from the challenge to the legality of the contested decision of the Minister of Development approving, pursuant to paragraph 5 of article 31a of Law 2160/1993, a decision of the Board of Directors of Societe Anonyme "Greek Tourist Properties" relating to the fixing of invoices for boat docking services in the aforementioned Alimos Marina (port of tourist ships, article 17 of Law 438/1976, A 256), is a cancellation administrative dispute falling within the jurisdiction of the Council of State. In this case, the organizational and operational criterion is met, since it is a ministerial decision serving a public interest purpose, while in the judgment of the Council of State (OG 891/2008) the contested act invitation of Societe Anonyme under the name "Greek Tourist Properties SA" ETA SA) for the expression of interest in the development of management services (advertising-communication-entertainment-food) on the organized coasts of Attica of the Hellenic Tourism Organization (EOT) issued the then Board SA, so that Plenary referred to the duality of the legal person in order to classify the act as administrative[footnoteRef:3]. [3:  https://www.prevedourou.gr/1878-2/] 


3. Types of marinas contracts[footnoteRef:4] [4:  Definition of terms provided by international expert John Downes] 

a. Lease
A long-term contract providing the investor with the right to use the marina and existing facilities for a defined period. The lessee has a right in the property itself for the duration of the lease and this usually includes exclusive possession, subject to the owner’s right of inspection for compliance purposes. The lease can include specific conditions (e.g. in relation to access for locals or in respect of restoring the property and facilities before termination of the lease period.)  However, it is often inflexible in this regard.  The investor makes fixed lease payments to the asset owner (the Government of Greece).  It is not the most suitable for obtaining private investment and, in practice, the investor may object to the inclusion of non-commercial conditions such as public access.
b. Concession
This is a limited right to use the property for a specific purpose. It may not be an exclusive right. It does not relate to the land but to activity thereon. Management and control of the property is retained by the owner. Non-commercial aspects can be incorporated in the Concession Agreement. The assets revert to Government at the end. The disadvantages are that they are not secure agreements for the investor. They may be subject to changing legislation and the investor may cut maintenance near the end of the concession period.
c. Licence
The public authority permits a person/entity to conduct a business or provide a service in accordance with the conditions of the licence. It does not involve a right in property itself and, unlike a lease, it is non-transferable.
 The types of contracts regarding marinas that were submitted to the expert as standard types of contracts were concession contracts[footnoteRef:5]. For this end the law 4413/2016 on the award and performance of concession contracts which transposed in Greece the Directive 2014/23/EU will be examined in the paragraph below. [5:  Concession contracts for the marinas of Mesologgi, Rovies and Posidonio] 

4. Current legal EU framework, rules, thresholds and guidelines

By 18 April 2016, EU countries had to transpose the following three directives into national law:
· Directive 2014/24/EU on public procurement
· Directive 2014/25/EU on procurement by entities operating in the water, energy, transport and postal services sectors
· Directive 2014/23/EU on the award of concession contracts
These new rules simplify public procurement procedures and make them more flexible. This will benefit public purchasers and businesses, particularly SMEs. Specifically:
· Simpler procedures for contracting authorities will open up the EU's public procurement market, prevent "buy national" policies and promote the free movement of goods and services. As a result, contracting authorities will obtain better value for money.
· The new rules, including a new electronic self-declaration for bidders (ESPD), pave the way for the digitalisation of public procurement, which will considerably increase the efficiency of the public procurement system. For instance, only the winning company needs to submit all the documentation proving that it qualifies for a contract. This will drastically reduce the volume of documents needed for selecting companies.
· Through the limiting of turnover requirements and the option of dividing tenders into lots, SMEs will gaineasier access to public procurement[footnoteRef:6]. [6:  https://ec.europa.eu/growth/single-market/public-procurement/rules-implementation_en] 


5. The Utilities Directive 2014/25/EEC
The Utilities Directive should also be taken into consideration while drafting the concession contract and the terms of the tenders’ call.  Greece transposed this directive with the law 4412/2016[footnoteRef:7].  [7:  http://www.opengov.gr/consultations/wp-content/uploads/downloads/2015/05/dhmosies-symvaseis_odhgia_diavoulefsi_20.05.pdf] 

With law 4412/2106, with effect from August 2016, EU Directives 2014/24 and 2014/25 have been transposed in the Greek legal system.  EU Directive 2014/24 is transposed as Book I of law 4412/2106 and provides rules in relation to public procurement, while EU Directive 2014/25 is transposed as Book II and relates to procurement by entities operating in the water, energy, transport and postal services sectors.[footnoteRef:8] [8:  https://iclg.com/practice-areas/public-procurement/public-procurement-2017/greece] 

Greece has transposed the previous Utilities directive 2004/17 with the Presidential Decree 59/2007 and law 3389/2005.
 In Annex III the international expert J.Downes gives guidance on drafting contracts and calls for tenders under that directive.  
Companies engaged in commercial or industrial activity in the utilities sector (water, energy, transport and postal services) do not need to respect the full set of EU procurement rules, but can apply a more flexible public procurement regime better suited to commercial activities than rules designed for public administrations. Specific utilities markets in certain countries can then award contracts directly and without a call for tender when a competitive environment is ensured. The rules provide also a "lighter" public procurement regime for contracts concerning specific types of services (e.g. legal services, catering services, health and social services). Except for works contracts, the thresholds for publishing supplies or services contracts are higher in the utilities sectors than the thresholds for public authorities.[footnoteRef:9] [9:  file:///C:/Users/banti/Downloads/EU%20Public%20Procurement%20reform%20Less%20bureaucracy,%20higher%20efficiency%20(2).pdf] 

Also, according to the Utilities Directive the threshold for public works is 5 225 000 euros (art. 5 of law 4412/2016).
The new rules aim to increase transparency in the procedures for the conclusion of such agreements and with a few exceptions, the maximum duration of a framework agreement will be 8 years[footnoteRef:10] (while the concessions directive forsees 5 years).  [10:  http://ec.europa.eu/growth/tools-databases/newsroom/cf/itemdetail.cfm?item_id=8780] 


The articles of Directive stated below prove its relevance on concession marinas’ contracts:
· Preamble par. (110) It is also necessary to ensure some transparency in the subcontracting chain, as this gives contracting entities information on who is present at building sites on which works are being performed for them, or on which undertakings are providing services in or at buildings, infrastructures or areas, such as town halls, L 94/264 Official Journal of the European Union 28.3.2014 EN municipal schools, sports facilities, ports or motorways, for which the contracting entities are responsible or over which they have a direct oversight. It should be clarified that the obligation to deliver the required information is in any case incumbent upon the main contractor, either on the basis of specific clauses, that each contracting entity would have to include in all procurement procedures, or on the basis of obligations which Member States would impose on main contractors by means of generally applicable provisions.
· Article 12 
This Directive shall apply to activities relating to the exploitation of a geographical area for the purpose of the provision of airports and maritime or inland ports or other terminal facilities to carriers by air, sea or inland waterway.
· Article 2 Definitions 
For the purposes of this Directive, the following definitions apply: (2) ‘works contracts’ means contracts having as their object one of the following: (a) the execution, or both the design and execution, of works related to one of the activities within the meaning of Annex I;
· Annex 1
Construction of water projects: This class includes — construction of: — waterways, harbour and river works, pleasure ports (marinas), locks, etc., — dams and dykes, — dredging, — subsurface work.
· Article 1
Procurement within the meaning of this Directive is the acquisition by means of a supply, works or service contract of works, supplies or services by one or more contracting entities from economic operators chosen by those contracting entities, provided that the works, supplies or services are intended for the pursuit of one of the activities referred to in Articles 8 to 14. 3. The application of this Directive is subject to Article 346 of TFEU. 4. This Directive does not affect the freedom of Member States to define, in conformity with Union law, what they consider to be services of general economic interest, how those services should be organised and financed, in compliance with the State aid rules, and what specific obligations they should be subject to. Equally, this Directive does not affect the decision of public authorities whether, how and to what extent they wish to perform public functions themselves pursuant to Article 14 TFEU and Protocol No 26.
· Article 3 
Contracting authorities 1. For the purpose of this Directive ‘contracting authorities’ means State, regional or local authorities, bodies governed by public law or associations formed by one or more such authorities or one or more such bodies governed by public law.
In the past an action brought under Article 226 EC the Commission seeks a declaration by the Court that, by reason of the award by the public electricity company Dimosia Epicheirisi Ilektrismoy (hereinafter 'DEI') of a contract for the construction of a conveyor-belt system for the thermal-electricity generation plant of Megalopolis (hereinafter 'the Megalopolis plant') by means of a negotiated procedure without previous publication of a notice, the Hellenic Republic has failed to fulfil its obligations under Council Directive 93/38/EEC of 14 June 1993 coordinating the procurement procedures of entities operating in the water, energy, transport and telecommunications sectors (hereinafter 'the Utilities Sectors Directive') 2 and in particular Article 20 et seq. thereof.[footnoteRef:11] [11:  http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:62002CC0394&from=EN] 

Even when a tender process is not subject to the Public Contracts Directives, (for example because the estimated value of a contract falls below the relevant threshold), EU Treaty-based principles of non-discrimination, equal treatment, transparency, mutual recognition and proportionality apply. Where the authority considers that a contract is likely to attract cross-border interest it is obliged to publish a sufficiently accessible advertisement to ensure that suppliers in other Member States can have access to appropriate information before awarding the contract.[footnoteRef:12] [12: https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/560261/Brief_Guide_to_the_2014_Directives_Oct_16.pdf] 

The Ministry while drafting the contracts and the tender calls should take into consideration the following points:
· Article 235 threshold amounts l. 4412/2016
· The value will be estimated in accordance with art.236.
· Art. 257 L. 4412/2016 confidentiality clause should be included.
· Art. 262 L. 4412/2016 on cοnflict of interest.
Contracts between contracting authorities could be of relevance when the call for tenders is made by the Organisation of Ports and it also participates in the company that can take over the exploitation (concessionaire) (However, it is proposed in this report that Organisation for Ports should not be allowed to participate in such legal entities also under art. 42 on conflicts of interest)
· The conditions of open procedure under article 264 of the law 4412/2016 should be followed (deadlines, procedures etc) Open procedure In an open procedure any business may submit a tender. The minimum time limit for submission of tenders is 35 days from the publication date of the contract notice. If a prior information notice was published, this time limit can be reduced to 15 days.[footnoteRef:13] [13:  http://europa.eu/youreurope/business/public-tenders/rules-procedures/index_en.htm] 

· Electronic auctions can be used under art. 271 of the L. 4412/2016.
· Under Article 275 L. 4412/2016 on Occasional joint procurement “Two or more contracting entities may agree to perform certain specific procurements jointly”. Therefore Port Funds, Municipalities and the Ministry could cooperate for joint procurements.
· Article 280 prior involvement of candidates or tenderers should also be considered in case hoteliers or other private bodies have made works in the marinas transferred their property to the state and participate afterwards in procurements as bidders.
· The documentation of the directive should include all that is mentioned in art. 281. 
· Communication of technical specifications should be available under art. 282,285
· Contracting entities shall require economic operators to explain the price or costs proposed in the tender where tenders appear to be abnormally low in relation to the works, supplies or services under art. 313.
· Under article 336 subcontracting is possible with specific preconditions. In the greek contracts submitted (Pylos, Rovies, Mesologi, Poseidonio, Vonitsa) subcontracting is not always available.
· The conditions for performance of contracts under art. 335  conditions may include economic, innovation-related, environmental, social or employment-related considerations. The contracts submitted so far do not include innovation related considerations while the social and environmental relations are vaguely presented. 
· Terms of contracts during their term can be modified under the specific preconditions set in art. 337 Λ. 4412/2016.
· Contractors should be given the possibility to terminate the contracts at least under the circumstances and under the conditions determined by the applicable national law, to terminate a works, supply or service contract during its term after art. 338.
· In the Annex II there are clear rules on the Utilities Directive 2014 set by the international expert to be taken into account while drafting contracts and call for tenders.

6. The effect of the law 4413/2016 on marinas’  concession contracts
a. Summary of the law 4413/2016
 In August 2016 the Greek Parliament put into force the law 4413/2016 on the award and performance of concession contracts which transposed in Greece the Directive 2014/23/EU. This law covers only concession contracts exceeding the threshold of Euro 5,225,000 as the transposed Directive but also contracts below this amount without precondition of publication of the tender notice in the Official Journal of the European Union (OJEU) or dispatch of an award notice to the OJEU. The consideration given to the concessionaire refers to the right of exploitation of the works or services as regulated in the contract. In the concession contracts it is clearly defined that the economic risk is beared by the concessionaire. Concession contracts refer among others to port and airport services. On the other hand contracts excluded from this law are contracts for the acquisition or lease of land. There is no retroactive effect of this law meaning that previous calls of tenders are not regulated by it. The new procedures stated in the law bind the state as well as regional authorities and public law organizations. Furthermore that the duration of concession contracts is to be limited. For more than five years contractual period, the maximum contractual duration cannot exceed the time that a concessionaire could pay off the investments alongside with the return on capital that was initially invested.											 A concession notice must be published in the OJEU For contracts exceeding 5,225,000 euros an award notice should be sent to the OJEU within forty eight days. While, contracts below the above sum should be published at a national level. There is set a minimum time limit of thirty days for the receipt of applications from the publication of the tender notice. 					The selection criteria for the bidders’ assessment should refer particularly to the subject matter and be made clear to all participants before the assessment. While the law forsees the possibility of modification of the concession for small alterations of a specific value. Interim judicial protection during the pre-award stage is forseen for contracts above the amount of 5,225,000 Euros.
b. The applicability of the law 4413/2016 to the leasing/licensing contracts for marinas
According to art. 7 of the Directive and art. 4 of the Greek law
1.   For the purposes of this Directive, ‘contracting entities’ means entities which pursue one of the activities referred to in Annex II and award a concession for the pursuit of one of those activities, and which are one of the following:
	(a)
	State, regional or local authorities, bodies governed by public law or associations formed by one or more such authorities or one or more such bodies governed by public law;



	(b)
	public undertakings as defined in paragraph 4 of this Article;



	(c)
	entities other than those referred to in points (a) and (b) of this paragraph, but which operate on the basis of special or exclusive rights, granted for the exercise of one of the activities referred to in Annex II.


According to the Annex II of the Directive ACTIVITIES EXERCISED BY CONTRACTING ENTITIES AS REFERRED TO IN ARTICLE 7
The provisions of this Directive governing concessions awarded by contracting entities shall apply to the following activities:
4. Activities relating to the exploitation of a geographical area for the purpose of the provision of airports and maritime or inland ports or other terminal facilities to carriers by air, sea or inland waterway.
The same is provided in Annex II of the Greek law. 
Therefore the law 4413/2016 is directly applicable to marinas’ contracts even if such contracts are private according to the national law. 
c. Terms of the law 4413/2016 which are directly applicable to the terms of the competition (tender calls) and the leasing/licensing contracts
Set forward below specific articles of relevance to the call of tenders terms and the contractual terms will be referred so as to be taken into consideration when drafting the competition terms and the terms of the actual contract of leasing/licensing of marines. 
· Concerning the contract for marinas they could fall under article. 2 par. 1 b. according to which  ‘concessions’ means works or services concessions, as defined in points (a) and (b):
	(a)
	‘works concession’ means a contract for pecuniary interest concluded in writing by means of which one or more contracting authorities or contracting entities entrust the execution of works to one or more economic operators the consideration for which consists either solely in the right to exploit the works that are the subject of the contract or in that right together with payment;



	(b)
	‘services concession’ means a contract for pecuniary interest concluded in writing by means of which one or more contracting authorities or contracting entities entrust the provision and the management of services other than the execution of works referred to in point (a) to one or more economic operators, the consideration of which consists either solely in the right to exploit the services that are the subject of the contract or in that right together with payment.


· The award of a works or services concession shall involve the transfer to the concessionaire of an operating risk in exploiting those works or services encompassing demand or supply risk or both. The concessionaire shall be deemed to assume operating risk where, under normal operating conditions, it is not guaranteed to recoup the investments made or the costs incurred in operating the works or the services which are the subject-matter of the concession. The part of the risk transferred to the concessionaire shall involve real exposure to the vagaries of the market, such that any potential estimated loss incurred by the concessionaire shall not be merely nominal or negligible;
· The concessionary bears the risk of the market situation. 
· The no. 8 of the same article also fall into the description of marinas’ contracts. 
· Therefore, if marinas contracts fall into the category of concession contracts which fall under the specific law the procedure for the national system of electronic public contracts should be followed (art. 2 par. 14-17).
· Under art. 3 the relevant public authorities could be the Ministry of Tourism, the local authorities, the TAIPED and the local port authorities. Also, under art. 5 the cooperation for the such contracts between public authorities (ex. The Ministry of Tourism and local post authorities) is forseen. 
· Article 8 on the method of calculations of the estimated value of the contract should be taken into consideration. 
· The leasing/licensing contracts for marinas do not fall into the exemptions under art. 9-11 (part. II)
· Under art. 17 there is a limited contractual term of five years or extension provided there is a specific reasoning for such extension. The contracts for Mesologgi, Rovies and Poseidonio forsee 43 or 34 years as length of the contract. It would be preferable to explain the choice of this length. According to the international expert D.Johnes the above contracts were “vague concession contracts”[footnoteRef:14]. [14:  E-mail communication 5/7/2017] 

· Under art. 25 the financial institutions that should be included in the invitation are mentioned. The call for tenders should include information on the financial bodies that could participate in the call. 
· Issues of confidentiality should be taken into consideration under art. 27 so that financial material provided by the tenders will not be revealed by the public sector. 
· Concerning the communication methods art. 28 such as electronic means, e-mails, fax, hand in hand delivery, between the Ministry and the applicants/concessionaire should be followed. A common ministerial decision between the Ministers of Economy, Development, Tourism, Transport and Networks are specifically mentioned in the above article. 
· The obligatory terms of the contract such as obligations on environmental issues, social security employment legislation should be included (art. 29)
· The call for tenders should include the information provided in the appendix V (art. 30)
· Information on the call and the signed contracts should be sent to the relevant bodies of the EU under art. 31 and 32 within the set deadlines. The publication in national level is forseen under art. 33.
· The tenders’ call terms should be available online and access to the applicants on more specific issues should be provided under art. 34. 
· For the fight against corruption specific persons/bodies should be excluded from the procedure as stated explicitly in art. 35. The reasons of exclusion under art. 42 from the competition should be stated.
· The specific terms to be included in the competition terms and the contractual terms are stated in art. 36.
· A questionnaire of quality choice could be also included in the call for tenders under art. 41.
· The deadlines for the reception of applications as set in art. 43 should be kept.
· The law governing the relations of the contractual parties are the terms of the contract, the law 4413/2016 and the Civil Code (art. 47). In the case of marinas it should be explicitly mentioned in the contract that the law 2160/1993 is applicable.
· All the terms mentioned in art. 48 should be included in the contractual terms. 
· The risk of financing is beared exclusively by the concessionaire while it should be clearly stated if the Ministry will participate in the funding of the services. (art. 49)
· If there is a case of subcontracting it should be explicitly mentioned. (art. 50).
· The exact reasons of termination of the contract on behalf of the Ministry as set in art. 52 should be explicitly mentioned in the contract so that procedures of another tender call could take place as soon as possible with the lightest legal implications (art. 52).
· It should be clearly stated if assignment of claims is possible in the contractual terms (art. 53).
· It is possible that in the contract alternative dispute resolution methods are provided (art. 63) or arbitration (art. 64).
· It should also be included in the terms that the Greek law is applicable in case of disputes (art. 66)
For the purposes of this activity specific amendments and recommendations are given in the form of comments on the contract of Mesologgi marina

7. Other terms/considerations to be included in marina’s contracts

· The concession contract of TAIPED for the Pylos marina could be used as a model contract for marinas. The issues of sub-contracting and arbitration that are mentioned in this contract but not clearly stated in the other contracts submitted for this research by the Ministry(Vonitsa, Mesologgi, Rovies, Posidonio) should also be considered. In Annex I there are comments in greek and English by both experts on the Messologi contract). 
· Since in the past there have been cases where the concessionaire did not show up or did not fulfil basic obligations according to his contract it should be explicitly made clear in the contract as a term what actions will take place if the concessionaire will not show up or will not go on with citing/development (chorothetisi). Such terms should include the right of the Ministry to keep the existing/realised works without giving any compensation to the concessionaire, while the Ministry will have the right to proceed immediately with another call for tenders and demand any compensation or loss of income from the concessionaire in accordance with the provisions of the Greek civil code and specialised legislation.
· Since in the law 4413/2016 there is a time limit of concession and the contracts of concessions for marinas submitted can be even for up to 33 years[footnoteRef:15] there should be a special explanation for the period of time according to art. 17. [15:  Conseesion Contract for the Marine of Vonitsa, 2011] 

· In some of the contracts submitted such as the contract for Vonitsa (art.14) it is possible that the concessionaire will be substituted by a third party. There should be a clear policy on subcontracting, whether it is acceptable or not and in which conditions. 
· Obligation of the concessionaire to make infrastructure available to cater for the needs of persons with special needs should be included to all marinas contracts in line with the law4413/2016  and the Utilities Directive. 

8. System of public procurement under the EU Directives 2014

Choice of procurement procedure 19.1 The new Public Contracts Directive provides for five award procedures, rather than the existing four: 
• the open procedure, under which all those interested may respond to the advertisement in the OJEU by submitting a tender for the contract; 
• the restricted procedure, under which a selection is made of those who respond to the advertisement and only they are invited to submit a tender for the contract. 
 the competitive dialogue procedure, under which a selection is made of those who respond to the advertisement and the contracting authority enters into dialogue with potential bidders, to develop one or more suitable solutions for its requirements and on which chosen bidders will be invited to tender. The new Public Contracts Directive provides greater freedom to use this procedure than do the existing rules (see below); 
• the competitive procedure with negotiation under which a selection is made of those who respond to the advertisement and only they are invited to submit an initial tender for the contract. The contracting authority may then open negotiations with the tenderers to seek improved offers. The new Public Contracts Directive provides greater freedom to use this procedure than the existing rules (see below). 
 the innovation partnership procedure, under which a selection is made of those who respond to the advertisement and the contracting authority uses a negotiated approach to invite suppliers to submit ideas to develop innovative works, supplies or services aimed at meeting a need for which there is no suitable existing ‘product’ on the market. The contracting authority is allowed to award partnerships to more than one supplier. 
 In certain narrowly defined circumstances the contracting authority may also award a contract using the ‘negotiated procedure without prior publication’. Here the contracting authority would approach one or more suppliers seeking to negotiate the terms of the contract. One of the permitted circumstances is where, for technical or artistic reasons or because of the protection of exclusive rights, the contract can only be carried out by a particular supplier. 
Contracting authorities have a free choice between the open and restricted procedures. The competitive dialogue procedure and the competitive procedure with negotiation are available where certain criteria are met, including where the contract is complex or cannot be purchased ‘off the shelf’. The ‘negotiated procedure without prior publication’ may only be used in the limited circumstances described in the Public Contracts Directive. 
Contracting authorities using the restricted procedure, competitive dialogue procedure and the competitive procedure with negotiation must aim to select a number of suppliers sufficient to ensure genuine competition. Provided there are sufficient suitable candidates, the Public Contracts Directive requires a minimum of five for the restricted procedure, and three for competitive dialogue and competitive procedure with negotiation. 
Stages in the procurement process 
· The Public Contracts Directive includes procedural requirements designed to ensure all suppliers established in countries covered by the rules are treated on equal terms, to avoid national discrimination. 
The rules in particular cover the following: 
• Specification stage - how requirements must be described, avoiding brand names and other references which would have the effect of favouring or eliminating particular providers, products or services and the requirement to accept equivalence. The use of performance specifications is encouraged. The new Public Contracts Directive also makes clear that there is some scope for building into the specification equality issues (e.g. access issues for the disabled) and social/environmental issues (e.g. a requirement to conform to social or environmental labels). Regarding social/environmental issues, contracting authorities also may specify production processes and methods as long as they are linked to the subject matter of the contract. 
 Selection stage - there are a number of grounds for the exclusion of suppliers based on evidence of unsuitability, some of which are mandatory. Reasons include criminal conviction for certain offences (mandatory), failure to pay taxes (mandatory) and previous poor performance which has led to early termination, damages or other comparable sanctions (discretionary). Some of the grounds for mandatory exclusion are subject to account being taken of remedial action by the supplier, e.g. organisational changes. There are statutory limits to the duration of any exclusion period. 
 Those suppliers not excluded can then be assessed on the basis of their economic and financial standing, e.g. whether they meet proportionate levels of financial soundness. The Public Contracts Directive requires that where this is judged on the basis of turnover this should not normally exceed twice the value of the contract. 
 Suppliers may also be assessed on their technical capacity and ability e.g. that they will be adequately equipped to do the job and that their track record is satisfactory. 
 Award stage - the award of contract must be based on the tender most ‘economically advantageous’ to the authority (MEAT). This can however include assessment on the basis of price/cost only as well as other methods including the ‘best price/quality ratio’ (equivalent to value for money), which can include social and environmental requirements provided they relate to the contract. 
The Public Contracts Directive also places a duty on the contracting authority to investigate tenders it considers abnormally low and to disregard those that are based on approaches in breach of international environmental or social law. 
To allow suppliers to seek effective review of contracting authorities’ decisions, contracting authorities will as previously be required to include a 10-15 day standstill period between the point when the decision on the award of the contract is made and the signature of the contract. The standstill letter must provide certain information about the contracting authority’s decision. There are detailed requirements for this process, which are set out in the Public Contracts Directive.[footnoteRef:16] [16: https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/560261/Brief_Guide_to_the_2014_Directives_Oct_16.pdf] 


9. Certain basic rules for procurement under the 2014 Directives
The public buyer is free to structure the procedure according to national standards or their own preferences, provided that it follows certain basic rules such as:
1. Publishing a concession notice in the Tenders Electronic Daily (TED) data base, including a description of the concession and the conditions of participating in the concession award procedure (the minimum turnover, availability of a specific kind and quantity of machinery, experience with specific kinds of work or services, etc.)
2. Informing potential and actual participants to the procedure of the minimum requirements (number of lanes on a motorway, dimensions and shape of tunnels, frequency of the bus transport service, etc.) and the award criteria (fees to be paid by users, the environmental performance of vehicles to be used to provide the service, etc.)
3. Respecting established requirements and eliminating candidates who do not fulfil them
4. Excluding candidates who have been convicted of certain crimes, such as fraud and money laundering
5. Providing all participants with a description of how the procedure will be organised and an indicative timetable.
6. Using award criteria that ensures the equal treatment of all participants. In other words, criteria should be non-discriminatory, meaning that they cannot aim at or result in favouring local or national products or companies; be linked to the subject matter of the concession; be objective; and be advertised in advance and listed in descending order of importance. According to the international expert J. Downes there was a provision in the call for tenders of Messologi that discriminated for the benefit of Greek tenders (Annex III).
7. The public buyer may negotiate with candidates and tenderers. However, certain elements of the initial call for tender, the concession’s subject matter, the award criteria and the minimum requirements, cannot be changed during the course of the procedure. According to the international expert J. Downes there was a provisions that allowed such changes during the course of procedure in the call for tenders in Messologi marina (Annex III).The public buyer has to ensure that all stages of the procedure are recorded.[footnoteRef:17] [17:  http://ec.europa.eu/growth/tools-databases/newsroom/cf/itemdetail.cfm?item_id=8729] 

A public authority can exclude a business from a call for tenders if it:
· is bankrupt or being wound up
· has suspended its activities or its activities are administered by a court
· has been found guilty of grave misconduct
· has not paid taxes or social security contributions
· has made false declarations to a public authority
There are specific cases when public authorities may award contracts without publishing a call for tenders:
· emergencies due to unforeseeable events
· contracts that - for technical reasons or because of exclusive rights - can only be carried out by one particular company
· contracts that by law are excluded from public procurement (acquisition/rental of existing buildings, employment contracts, programme material for broadcasting, etc.)[footnoteRef:18] [18:  http://europa.eu/youreurope/business/public-tenders/rules-procedures/index_en.htm] 


10. European Single Procurement Document and e-Certis
The Ministry should take into consideration this new form of e-certifications that could be used by potential bidders. More particularly the European Single Procurement Document (ESPD) should also be considered by the Greek authorities by bidder who wish to apply via this new certified method. This is a self-declaration form used in public procurement procedures by public buyers and businesses in the EU. Before the introduction of the ESPD, companies were required to submit various documents to prove that they fulfil the exclusion and selection criteria of a tender, for example have paid taxes and have not been convicted of criminal activity. Now, companies are able to meet these obligations with a single ESPD self-declaration form. The actual documents will only have to be provided by the winner of the tender. The ESPD service is also integrated with e-Certis - a mapping tool used to identify and compare certificates requested in public procurement procedures across the EU.[footnoteRef:19] [19:  https://ec.europa.eu/growth/single-market/public-procurement/e-procurement/espd_en] 


11. Other Marina’s call for tenders in the EU
The call for the Re-development of the Larnaca Port and Marina Area MTCW/LCA1/2016 Invitation for Expressions of Interest (23 November 2016)[footnoteRef:20] could be also viewed by the Ministry. In contrast to the Greek contracts submitted for reviewing the Cypriot contract accepts subcontracting (p. 27) for specific services making the offer more appealing to contractors. Also, specific information is provided on the tourism numbers, cruises and real estate market in order for the tenders to be aware about relevant markets that could be explored. In total the presentation of the call is more appealing that the Greek one while the whole procedure explained clearly online even if is not in detail described.  [20:  file:///C:/Users/banti/Downloads/1_MTCW-LCA1-2016%20EOI%20Larnaca%20Port%20and%20Marina%20Area%20Nov%202016.pdf] 

Also, the report on the project of privatization of small ports and marinas by Hellenic Republic Asset Development Fund as Q and A could be used as a model (http://www.hradf.com/storage/files/uploads/63aac315dd82d00f95f8a5136b343c33.pdf) in order to give specific information on potential concessionaires. 
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