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TITLE I: SCOPE, DEFINITIONS AND GENERAL PRINCIPLES 
CHAPTER I: Subject-matter and definitions
Article 1: Subject matter and scope 
· Applies to procurement by contracting entities with respect to contracts whose value is estimated to be not less than the thresholds laid down in Article 15. 
It applies to these contracts in relation to marinas provided they meet the thresholds.
· Procurement is the acquisition by means of a supply, works or service contract of works, supplies or services by one or more contracting entities from economic operators chosen by those contracting entities, provided that the works, supplies or services are intended for the pursuit of one of the activities referred to in Articles 8 to 14. 
It is possible that there will be joint contracting authorities (CA) involved. The procurement might involve supply, works and/or services. Where there are more than one economic operators it must be made clear who is present at building sites on which works are being performed and which undertakings are providing services in or at buildings, infrastructures or areas.
· The application of this Directive is subject to Article 346 of TFEU. 
This relates to security and defence.
· Member States(MS) are free to define what they consider to be services of general economic interest, how those services should be organised and financed, in compliance with the State aid rules, and what specific obligations they should be subject to. 
Has Greece made this definition? Is the ‘general economic interest’ to be taken into consideration in the procurement process/in awarding the contracts. If so, is it to be inserted into the tenders/contracts? Is it consistent with EU Law?
· The scope of this Directive does not include non- economic services of general interest. 
Are there to be provisions granting the public/local community free or restricted access to the marinas for leisure purposes?
Article 2: Definitions 
Article 3: Contracting authorities 
· ‘contracting authorities’ means State, regional or local authorities, bodies governed by public law or associations formed by one or more such authorities or one or more such bodies governed by public law. 
If more than one, what is the role of each and is there a lead CA? Has their legal capacity to participate been checked? Are they listed as a contracting authority in compliance with this Article? Are they listed in NUTS 1 or 2? They must have been:
· established for the specific purpose of meeting needs in the general interest;
· not have an industrial or commercial character; 
· have legal personality; and 
· be financed, for the most part, by the State, regional or local authorities, or by other bodies governed by public law; 
· or are subject to management supervision by those authorities or bodies; 
· or which have an administrative, managerial or supervisory board, more than half of whose members are appointed by the State, regional or local authorities, or by other bodies governed by public law. 
Article 4: Contracting entities 
· Defines contracting entities.
Article 5: Mixed procurement covering the same activity
Applies if the marina contracts are:
· mixed contracts which involve different types of procurement all of which are covered by this Directive (A). 
· mixed contracts which involve procurement covered by this Directive and procurement covered by other legal regimes(B)
 This does not appear to be the case.
Article 6: Procurement covering several activities
· The contract may be intended to cover several activities. In that case the CA may choose to award separate contracts for the purposes of each separate activity or to award a single contract. 

· Where separate contracts are involved, the rules applicable depend on the characteristics of the separate activity concerned. 

· The choice between awarding a single contract or awarding separate contracts must not be made with the objective of excluding the contract or contracts from the scope of application either of this Directive. 

· A contract which is intended to cover several activities is subject to the rules applicable to the activity for which it is principally intended. 
If in doubt as to the principal object, it is best to follow the stricter rules.
CHAPTER II: Activities 
Article 7: Common provisions 
· These relate to gas, electricity, water supply etc.
Article 11: Transport services 
· This relates transport by railway, automated systems, tramway, trolley bus, bus or cable. 


Article 12: Ports and airports 
· The Directive applies to activities relating to the exploitation of a geographical area for the purpose of the provision of airports and maritime or inland ports or other terminal facilities to carriers by air, sea or inland waterway. 
The geographical area of the marina will need to be clearly defined: its boundaries, maritime and on land, its curtilage and any property it holds jointly or in common with other persons or entities. Is access exclusive? Are there rights of way?
Article 13: Postal services 
Article 14: Extraction of oil and gas 
CHAPTER III: Material scope
Section 1: Thresholds 
Article 15: Threshold amounts 
· The Directive applies to procurements with a value net of value-added tax (VAT) estimated to be equal to or greater than the following thresholds: 
· EUR 414 000 for supply and service contracts; 
· EUR 5 186 000 for works contracts; 
· EUR 1 000 000 for service contracts for social and other specific services listed in Annex XVII. 
Article 16: Methods for calculating the estimated value of procurement
· This is based on the total amount payable, net of VAT, as estimated by the CA, including any form of option and any renewals of the contracts as explicitly set out in the procurement documents. 
A record should be kept of how this calculation was made.
· Where the CA provides for prizes or payments to candidates or tenderers it must take them into account when calculating the estimated value of the procurement. 

· The choice of the method used to calculate the estimated value of a procurement must not be made with the intention of excluding it from the scope of this Directive. 

· A procurement must not be subdivided with the effect of preventing it from falling within the scope of this Directive, unless justified by objective reasons. 

· The estimated value must be valid at the moment at which the call for competition is sent or where such call for competition is not foreseen, at the moment at which the CA commences the contract procurement procedure. 

· In the case of framework agreements (FA)and dynamic purchasing systems, the value to be taken into consideration must be the maximum estimated value net of VAT of all the contracts envisaged for the total term of the agreement or system. 
It is presumed that dynamic packaging does not apply to these marina contracts(?) Likewise re innovation contracts(?)
· In the case of a works contract, the CA must include in the estimated value both the cost of the works and the total estimated value of any supplies or services that are made available to the contractor by the CA that are necessary for the execution of the works. 
These services and supplies should be specified in the contract. If it includes labour – who pays the wages? Is there a charge levied for these services and supplies? Are there liability issues?
· Where the contracts are to be awarded in the form of separate lots, account must be taken of the total estimated value of all such lots. Where the aggregate value of the lots is equal to or exceeds the threshold laid down in Article 15, this Directive applies to the awarding of each lot.

· In the case of supply or service contracts which are regular in nature or which are intended to be renewed within a given period, the calculation of the estimated contract value must be based on the following: 
· either the total actual value of the successive contracts of the same type awarded during the preceding 12 months (or financial year adjusted) taking into account the changes in quantity or value which would occur in the course of the 12 months following the initial contract; 
· or the total estimated value of the successive contracts awarded during the 12 months following the first delivery, or during the financial year where that is longer than 12 months. 

· In the case of service contracts, the basis for calculating the estimated contract value is, where appropriate, be the following: 
· insurance services: the premium payable, and other forms of remuneration; 
· banking and other financial services: the fees, commissions payable, interest and other forms of remuneration; 
· design contracts: fees, commissions payable and other forms of remuneration. 

· With regard to service contracts which do not indicate a total price, the basis for calculating the estimated contract value must be the following: 
· in the case of fixed-term contracts, where that term is less than or equal to 48 months: the total value for their full term; 
· in the case of contracts without a fixed term or with a term greater than 48 months: the monthly value multiplied by 48. 
Article 17: Revision of the thresholds 
· This relates to responsibilities of the Commission.




Section 2: Excluded contracts and design contests
Subsection 1: Exclusions applicable to all entities and special exclusions for water and energy sectors 
Article 18: Contracts awarded for purposes of resale or lease to third parties
· Directive does not apply to contracts awarded for purposes of resale or lease to third parties, provided that the CA enjoys no special or exclusive right to sell or lease the subject of such contracts, and other entities are free to sell or lease it under the same conditions as the contracting entity. 
Thus, the Directive does apply. Furthermore, the mere labelling a contract as a lease, licence or concession does not mean that it is one. 
To obtain extension, the Greek authorities would have to notify the Commission if so requested of all the categories of activities which it regards as excluded.
Article 19: Contracts and design contests awarded or organised for purposes other than the pursuit of a covered activity or for the pursuit of such an activity in a third country 
· Not applicable.
Article 20: Contracts awarded and design contests organised pursuant to international rules 
· Not applicable.
Article 21: Specific exclusions for service contracts
· Not applicable.
Article 22: Service contracts awarded on the basis of an exclusive right 
· Not applicable.
Article 23: Contracts awarded by certain contracting entities for the purchase of water and for the supply of energy or of fuels for the production of energy 
· Not applicable.
Subsection 2: Defence and Security Procurement
· Articles 24-27 are not applicable.
Subsection 3: Special relations
Article 28: Contracts between contracting authorities 
· A contract awarded by a CA to a legal person governed by private or public law falls outside the scope of this Directive where all of the following conditions are fulfilled: 
· the CA exercises over the legal person a control which is similar to that which it exercises over its own departments; 
· more than 80 % of the activities of the controlled legal person are carried out in the performance of tasks entrusted to it by the CA or by other legal persons controlled by that CA; 
· there is no direct private capital participation in the controlled legal person with the exception of non- controlling and non-blocking forms of private capital participation required by national legislative provisions, in conformity with the Treaties, which do not exert a decisive influence on the controlled legal person.
Its agreed that the Organisation of Ports should not be allowed to participate and so this exemption is inapplicable. There would also be a conflict of interest according to Article 42.
Article 29: Contracts awarded to an affiliated undertaking
· Not applicable.
Article 30: Contracts awarded to a joint venture or to a contracting entity forming part of a joint venture
· Not applicable.
Article 31: Notification of information 
· Not applicable.
Subsection 4: Specific situations
· Articles 32-33 not applicable
Subsection 5: Activities directly exposed to competition
· Articles 34-35 not applicable
CHAPTER IV: General principles 
Article 36: Principles of procurement 
· CAs must treat economic operators equally and without discrimination and must act in a transparent and proportionate manner. 

· The design of the procurement must not be made with the intention of excluding it from the scope of this Directive or of artificially narrowing competition. Competition will be considered to be artificially narrowed where the design of the procurement is made with the intention of unduly favouring or disadvantaging certain economic operators. 

· MS must take appropriate measures to ensure that in the performance of public contracts economic operators comply with applicable obligations in the fields of environmental, social and labour law established by EU law, national law, collective agreements or by the international environmental, social and labour law provisions listed in Annex XIV. 
This should be made a term of the contract and should be specified in the procurement process.
Article 37: Economic operators 
· Economic operators that are legally entitled to provide the relevant service in the MS in which they are based must not be rejected solely on the ground that, under the law of the MS in which the contract is awarded, they would be required to be either natural or legal persons. 
· However, where there the works include siting and installation operations, the candidates may be required to indicate, in the tender or the request to participate, the names and relevant professional qualifications of the staff responsible for the performance of the contract. 

· Groups of economic operators, including temporary associations, may participate in procurement procedures. The CA cannot require that they have a specific legal form in order to submit a tender or a request to participate. 

· Any conditions for the performance of a contract by such groups of economic operators, which are different from those imposed on individual participants, must also be justified by objective reasons and must be proportionate. 

· The CA may, however, require groups of economic operators to assume a specific legal form once they have been awarded the contract, to the extent that such a change is necessary for the satisfactory performance of the contract. 
Article 38: Reserved contracts
· Not applicable.
Article 39: Confidentiality
· The CA must not disclose information forwarded to it by economic operators (EO) which they have designated as confidential, including, but not limited to, technical or trade secrets and the confidential aspects of tenders. 
This provision is subject to Greek Law concerning access to information, and without prejudice to the obligations relating to the advertising of awarded contracts and to the information to candidates and tenderers set out in Articles 70 and 75. It may be advisable to include a confidentiality clause in the procurement documents.
Article 40: Rules applicable to communication 
· MS are required to ensure that all communication and information exchange under this Directive, in particular electronic submission, are performed using electronic means of communication in accordance with the requirements of this Article. 

· The tools and devices to be used for communicating by electronic means, as well as their technical characteristics, must be non-discriminatory, generally available and interoperable with the ICT products in general use and must not restrict economic operators’ access to the procurement procedure. 

· CAs are not obliged to require electronic means of communication in the submission process in the following situations: 
· due to the specialised nature of the procurement, the use of electronic means of communication would require specific tools, devices or file formats that are not generally available or supported by generally available applications; 
· the applications supporting file formats that are suitable for the description of the tenders use file formats that cannot be handled by any other open or generally available applications or are under a proprietary licensing scheme and cannot be made available for downloading or remote use by the contracting entity; 
· the use of electronic means of communication would require specialised office equipment that is not generally available to contracting entities; 
· the procurement documents require the submission of physical or scale models which cannot be transmitted using electronic means. 
It is doubtful that any of these exceptions are applicable to the marina procurements.
· Oral communication may be used in respect of communications other than those concerning the essential elements of a procurement procedure, provided that the content of the oral communication is documented to a sufficient degree. 
These records of oral communications should be systematically maintained and open to inspection.
· The essential elements of the procurement procedure include the procurement documents, requests for participation and confirmations of interest and tenders. 

· In all communication, exchange and storage of information, contracting entities must ensure that the integrity of data and the confidentiality of tenders and requests to participate are preserved. 

· The CA should only examine the content of tenders and requests to participate after the time limit set for submitting them has expired. 

It is advisable to keep a record of the date and time of that examination and who participated.

· For public works contracts, MS may require the use of specific electronic tools, such as of building information electronic modelling tools or similar. If this is the case, the CA must offer alternative means of access. They will be deemed to offer suitable alternative means of access in any of the following situations, where they: 
· offer unrestricted and full direct access free of charge by electronic means to those tools and devices from the date of publication of the notice or from the date on which the invitation to confirm interest is sent. 

The text of the notice or the invitation to confirm interest must specify the internet address at which those tools and devices are accessible.

· ensure that tenderers having no access to the tools and devices concerned, or no possibility of obtaining them within the relevant time limits may access the procurement procedure through the use of provisional tokens made available free of charge online; or 
· support an alternative channel for electronic submission of tenders. 

· The following rules apply to tools and devices for the electronic transmission and receipt of tenders and for the electronic receipt of requests to participate: 
· information on specifications for the electronic submission of tenders and requests to participate, including encryption and time-stamping, must be available to interested parties; 
· MS, or CAs acting within an overall framework established by the Member State concerned, must specify the level of security required for the electronic means of communication to be used in the various stages of the specific procurement procedure; that level must be proportionate to the risks attached.

· The Article provides for advanced electronic signatures where a high level of security is required.

· Where a tender is signed with the support of a qualified certificate that is included on a trusted list, the CA must not apply additional requirements that may hinder the use of those signatures by tenderers. 
Article 41: Nomenclatures
·  Any references to nomenclatures must be made using the Common Procurement Vocabulary (CPV) as adopted by Regulation (EC) No 2195/2002. 

The CPV was developed by the EU to facilitate the processing of invitations to tender published in the OJEU by means of a single classification system to describe the subject matter of public contracts.

http://cpv.kodyonline.pl/en/45242200-7-marina-construction-work/
Article 42: Conflicts of interest
· MS must ensure that CAs take appropriate measures to effectively prevent, identify and remedy conflicts of interest arising in the conduct of procurement procedures so as to avoid any distortion of competition and to ensure equal treatment of all EOs. 

· This must at least cover any situation where staff members of the CA or person acting on their behalf who are involved in the conduct of the procurement procedure or may influence the outcome of that procedure have, directly or indirectly, a financial, economic or other personal interest which might be perceived to compromise their impartiality and independence in the context of the procurement procedure.
TITLE II: RULES APPLICABLE TO CONTRACTS
CHAPTER I: Procedures
Article 43: Conditions relating to the GPA and other international agreement
· CAs must treat EO from the signatories to the GPA and other international agreements by which the EU is bound no less favourably than the treatment accorded to the works, supplies, services and EOs of the EU. 
Article 44: Choice of procedures
· CAs must apply the procedures in conformity with this Directive, provided that a call for competition has been published in accordance with this Directive. 

· MS must provide that CAs may apply open or restricted procedures or negotiated procedures with a prior call for competition as regulated in this Directive. 

· CAs may apply competitive dialogues as regulated in this Directive. 

· The call for competition may be made by one of the following means: 
· a periodic indicative notice where the contract is awarded by restricted or negotiated procedure; 
· a notice on the existence of a qualification system where the contract is awarded by restricted or negotiated procedure or by a competitive dialogue; 
· by means of a contract notice.
 
· In the case of a periodic notice, EOs having expressed their interest following the publication of the periodic indicative notice must subsequently be invited to confirm their interest in writing by means of an invitation to confirm interest in conformity with Article 74. 

There are specific circumstances laid down in Article 50 that permit MS to provide that CAs may apply a negotiated procedure without prior call for competition. MS must not allow the application of that procedure in any other cases than those referred to in Article 50. 
Article 45: Open procedure
· Any interested economic operator may submit a tender in response to a call for competition.
 
· The minimum time limit for the receipt of tenders must be 35 days from the date on which the contract notice was sent. 

· The tender must be accompanied by the information for qualitative selection that is requested by the CA.

· In the case of publication of a periodic indicative notice, which was not itself used as a means of calling for competition, the minimum time limit for the receipt of tenders may be shortened to 15 days. 

The periodic indicative notice must have included, in addition to the information required by Section I of Part A of Annex VI, all the information required by Section II of Part A of Annex VI, insofar as the latter information was available at the time the periodic indicative notice was published. It must also have been sent for publication between 35 days and 12 months before the date on which the contract notice was sent. 

This is the likely method of tendering to be used in the marina procurement process. 
Article 46: Restricted procedure
· Any EO may submit a request to participate in response to a call for competition by providing the information for qualitative selection that is requested by the CA. 

· The minimum time limit for the receipt of requests to participate must be fixed at no less than 30 days from the date on which the contract notice or the invitation to confirm interest was sent. In any event it must not be less than 15 days. 

· Only those EOs invited to do so by the CA, following its assessment of the information provided, may submit a tender.

·  Contracting entities may limit the number of suitable candidates to be invited to participate in the procedure. 

· The time limit for the receipt of tenders may be set by mutual agreement between the CA and the selected candidates, provided that all selected candidates have the same time to prepare and submit their tenders. 

· In the absence of agreement on the time limit for the receipt of tenders, the time limit must be at least 10 days from the date on which the invitation to tender was sent. 
Article 47: Negotiated procedure with prior call for competition
· Any EO may submit a request to participate in response to a call for competition by providing the information for qualitative selection that is requested by the CA. 

· The minimum time limit for the receipt of requests to participate must be fixed at no less than 30 days from the date on which the contract notice or, where a periodic indicative notice is used as a means of calling for competition, the invitation to confirm interest was sent and must in any event not be less than 15 days. 

· Only those EOs invited by the CA, following its assessment of the information provided, may participate in the negotiations. 

· Contracting entities may limit the number of suitable candidates to be invited to participate in the procedure. 

· The time limit for the receipt of tenders may be set by mutual agreement between the contracting entity and the selected candidates, provided that they all have the same time to prepare and submit their tenders. 

· In the absence of agreement on the time limit for the receipt of tenders, the time limit must be at least 10 days from the date on which the invitation to tender was sent. 

Article 48: Competitive dialogue
· Any EO may submit a request to participate in response to a call for competition (in accordance with points (b) and (c) of Article 44(4)) by providing the information for qualitative selection that is requested by the CA. 

· The minimum time limit for receipt of requests to participate must be fixed at no less than 30 days from the date on which the contract notice or, where a periodic indicative notice is used as a means of calling for competition, the invitation to confirm interest was sent and must in any event not be less than 15 days. 

· Only those EOs invited by the CA, following the assessment of the information provided, may participate in the dialogue. 

· CAs may limit the number of suitable candidates to be invited to participate in the procedure in accordance with Article 78(2). 

· The contract must be awarded on the sole basis of the award criterion of the tender presenting the best price-quality ratio in accordance with Article 82(2).

· The CA must set out and define its needs and requirements in the call for competition and/or in a descriptive document. At the same time and in the same documents, they must also set out and define the chosen award criteria and set out an indicative timeframe. 

· The CA must open, with the participants selected, a dialogue the aim of which must be to identify and define the means best suited to satisfying their needs. They may discuss all aspects of the procurement with the chosen participants during this dialogue.

It is advisable to maintain a comprehensive record of this dialogue and to seek confirmation of it from the participants.

· During the dialogue, the CA must ensure equality of treatment among all participants. They must not provide information in a discriminatory manner which may give some participants an advantage over others. 

· The CA must not reveal to the other participants solutions proposed or other confidential information communicated by a participating candidate or tenderer in the dialogue without its agreement. Such agreement must not take the form of a general waiver but must be given with reference to the intended communication of specific information. 

It is vital to keep a record of this specific approval.

· Competitive dialogues may take place in successive stages in order to reduce the number of solutions to be discussed during the dialogue stage by applying the award criteria laid down in the call for competition or in the descriptive document. In the call for competition or the descriptive document, the CA must indicate whether it will use that option.

· The CA can continue the dialogue until it can identify the solution or solutions which are capable of meeting its needs. 

· Having declared that the dialogue is concluded and having so informed the remaining participants, the CA must ask them to submit their final tenders on the basis of the solution or solutions presented and specified during the dialogue. Those tenders must contain all the elements required and necessary for the performance of the project. 

· Those tenders may be clarified, specified and optimised at the request of the CA. 

· Such clarification, specification, optimisation or additional information may not involve changes to the essential aspects of the tender or of the procurement, including the needs and requirements set out in the call for competition or in the descriptive document, where variations to those aspects, needs and requirements are likely to distort competition or have a discriminatory effect. 

· The CA must assess the tenders received on the basis of the award criteria laid down in the call for competition or in the descriptive document. 

· At the request of the contracting entity, negotiations with the tenderer identified as having submitted the tender presenting the best price-quality ratio may be carried out to confirm financial commitments or other terms contained in the tender by finalising the terms of the contract. Those negotiations must not have the effect of materially modifying essential aspects of the tender or of the procurement, including the needs and requirements set out in the call for competition or in the descriptive document and must not risk distorting competition or causing discrimination. 
Article 49: Innovation partnership
· Not applicable.
Article 50: Use of the negotiated procedure without prior call for competition 
· The CA may use a negotiated procedure without prior call for competition in the following cases: 
· where no tenders or no suitable tenders or no requests to participate or no suitable requests to participate have been submitted in response to a procedure with a prior call for competition, provided that the initial conditions of the contract are not substantially altered; 
· A tender is considered not to be suitable where it is irrelevant to the contract, being manifestly incapable, without substantial changes, of meeting the contracting entity’s needs and requirements as specified in the procurement documents. 
· A request for participation is considered not to be suitable where the EO is to be or may be excluded pursuant to Articles 78(1) or 80(1), or does not meet the selection criteria laid down by the CA.
CHAPTER II: Techniques and instruments for electronic and aggregated procurement 
Article 51: Framework agreements
· The CA may conclude framework agreements (FA), provided that they apply the procedures provided for in this Directive. 

A FA means an agreement between one or more CAs and one or more EOs, the purpose of which is to establish the terms governing contracts to be awarded during a given period, in particular with regard to price and, where appropriate, the quantities envisaged. 

· The term of a FA must not exceed 8 years, save in exceptional cases duly justified, in particular by the subject of the framework agreement.

· Contracts based on a FA must be awarded on the basis of objective rules and criteria. This may include reopening the competition among those EOs party to the FA. These rules and criteria are set out in the procurement documents for the FA. 

· The CA must ensure equal treatment of the EOs who are parties to the agreement. 

· Where a reopening of the competition is included, the CA must set a time limit which is sufficiently long to allow tenders for each specific contract to be submitted. The CA must award each contract to the tenderer that has submitted the best tender on the basis of the award criteria set out in the specifications of the FA. 

Before drafting the procurement documents, it is important to check the provisions of the FA to ensure that the former are entirely consistent with the latter.

· Contracting entities must not use framework agreements improperly or in such a way as to prevent, restrict or distort competition. 
Article 52: Dynamic purchasing systems 
· Not applicable.
Article 53: Electronic auctions
· The CA may use electronic auctions in which new prices, revised downwards, and/or new values concerning certain elements of tenders are presented. 

· It must be structured as a repetitive electronic process, which occurs after an initial full evaluation of the tenders, enabling them to be ranked using automatic evaluation methods. 

· In open, restricted or negotiated procedures with a prior call for competition, the CA may decide that the award of a contract must be preceded by an electronic auction when the content of the procurement documents, in particular the technical specifications, can be established with precision. 

· In the same circumstances, an electronic auction may be held on the reopening of competition among the parties to a FA. 

· The electronic auction must be based on one of the following elements of the tenders: 
· solely on prices where the contract is awarded on the basis of price only, 
· on prices and/or on the new values of the features of the tenders indicated in the procurement documents, where the contract is awarded on the basis of the best price-quality ratio or to the tender with the lowest cost using a cost- effectiveness approach.

· Where an electronic auction is to be used, the CA must state that fact in the contract notice, in the invitation to confirm interest or, where a notice on the existence of a qualification system is used as a means of calling for competition, in the invitation to tender. 

· Before proceeding with the electronic auction, the CA must make a full initial evaluation of the tenders in accordance with the award criterion or criteria and with the weighting fixed for them. 

· A tender must be considered admissible where it has been submitted by a tenderer:
· who has not been excluded pursuant to Article 78(1) or 80(1);
· who meets the selection criteria;
· whose tender is in conformity with the technical specifications without being irregular or unacceptable or unsuitable. 

· Irregular tenders are those that:
· do not comply with the procurement documents
· were received late
· have evidence of collusion or corruption;
· which have been found by the CA to be abnormally low.

· Unacceptable tenders are those:
· that do not have the required qualifications
· whose price exceeds the CA’s budget as determined and documented prior to the launching of the procurement procedure. 

· Unsuitable tenders are those that are:
· irrelevant to the contract
· manifestly incapable, without substantial changes, of meeting the CA’s needs and requirements as specified in the procurement documents. 

· A request for participation must be considered not to be suitable where the economic operator concerned is to be or may be excluded pursuant to Articles 78(1) or 80(1), or does not meet the selection criteria laid down by the CA.  
· All tenderers that have submitted admissible tenders must be invited simultaneously by electronic means to participate in the electronic auction using, as of the specified date and time, the connections in accordance with the instructions set out in the invitation. 

· The electronic auction may take place in a number of successive phases. 

· The electronic auction must not start sooner than two working days after the date on which invitations are sent out. 

· The invitation must be accompanied by the outcome of a full evaluation of the relevant tender, carried out in accordance with the weighting provided for in Article 82(5). 

· The invitation must also state the mathematical formula to be used in the electronic auction to determine automatic re- rankings on the basis of the new prices and/or new values submitted. 

· Except where the most economically advantageous offer is identified on the basis of price alone, that formula must incorporate the weighting of all the criteria established to determine the most economically advantageous tender, as indicated in the notice calling for competition or in other procurement documents. For that purpose, any ranges must, however, be reduced beforehand to a specified value. 

· Where variants are authorised, a separate formula must be provided for each variant. 

· Throughout each phase of an electronic auction the CA must instantaneously communicate to all tenderers sufficient information to enable them to ascertain their relative rankings at any moment. They may also communicate other information concerning other prices or values submitted, provided that that is stated in the specifications. 

· The CA may at any time announce the number of participants in that phase of the auction. In no case, however, may they disclose the identities of the tenderers during any phase of an electronic auction. 

· The CA must close an electronic auction in one or more of the following manners: 
· at the previously indicated date and time; 
· when they receive no more new prices or new values which meet the requirements concerning minimum differences, provided that they have previously stated the time which they will allow to elapse after receiving the last submission before they close the electronic auction; or 
· when the previously indicated number of phases in the auction has been completed. 

· After closing an electronic auction, the CA must award the contract on the basis of the results of the electronic auction.
Article 54: Electronic catalogues 
· Not applicable.
Article 55: Centralised purchasing activities and central purchasing bodies
· Not applicable.
Article 56: Occasional joint procurement
·  Two or more CAs may agree to perform certain specific procurements jointly. 

Port Funds, municipalities and the Ministry could cooperate in a joint procurement.

· Where the conduct of a procurement procedure in its entirety is carried out jointly in the name and on behalf of all the CAs, they are jointly responsible for fulfilling their obligations pursuant to this Directive. This applies also in cases where one contracting entity alone manages the procurement procedure, acting on its own behalf and on the behalf of the other CAs concerned. 

· Where the conduct of a procurement procedure is not in its entirety carried out in the name and on behalf of the CAs concerned, they are jointly responsible only for those parts carried out jointly. 
Article 57: Procurement involving contracting entities from different Member States
· Not applicable.
CHAPTER III: Conduct of the procedure 
Section 1: Preparation
Article 58: Preliminary market consultations 
· Before launching a procurement procedure, the CA may conduct market consultations with a view to preparing the procurement and informing EOs of their procurement plans and requirements. 

· The CA may for example seek or accept advice from independent experts or authorities or from market participants. That advice may be used in the planning and conduct of the procurement procedure. The advice must not have the effect of distorting competition and must not result in a violation of the principles of non-discrimination and transparency.
Article 59: Prior involvement of candidates or tenderers 
· Where a candidate, tenderer or an undertaking related to a candidate or tenderer has advised the CA or has otherwise been involved in the preparation of the procurement procedure, the CA must take appropriate measures to ensure that competition is not distorted by the participation of that candidate or tenderer.

This is important as hoteliers and other private businesses have undertaken works in the marinas, transferred their property to the State and may participate in the procurement process as bidders.
 
· The CA must communicate to the other candidates and tenderers relevant information exchanged in the context of or resulting from the involvement of the candidate or tenderer in the preparation of the procurement procedure and the fixing of adequate time limits for the receipt of tenders. 

· The candidate or tenderer concerned should only be excluded from the procedure where there are no other means to ensure compliance with the duty to observe the principle of equal treatment. 

· Prior to any such exclusion, candidates or tenderers must be given the opportunity to prove that their involvement in preparing the procurement procedure is not capable of distorting competition. 

Article 60: Technical specifications
· The technical specifications must be set out in the procurement documents, setting out the characteristics required of a works, service or supply. 

· Those characteristics may also refer to the specific process or provision of the requested works, supplies or services.

· For all procurement which is intended for use by natural persons, whether the general public or staff of the contracting entity, the technical specifications must be drawn up so as to take into account accessibility criteria for persons with disabilities. 

· Technical specifications must afford equal access of EOs to the procurement procedure and must not have the effect of creating unjustified obstacles to the opening up of public procurement to competition. 

· The technical specifications must be formulated in one of the following ways: 
· in terms of performance or functional requirements, including environmental characteristics. They must be sufficiently precise to allow tenderers to determine the subject-matter of the contract and to allow contracting entities to award the contract; 
· by reference to technical specifications and, in order of preference, to:
· national standards transposing European standards
· European Technical Assessments
· common technical specifications
· international standards
· other technical reference systems established by the European standardisation bodies
· or — when any of those do not exist — national standards, national technical approvals or national technical specifications relating to the design, calculation and execution of the works and use of the supplies; each reference must be accompanied by the words ‘or equivalent’; 
· in terms of performance or functional requirements.
Article 61: Labels 
· If the CA intends to purchase works, supplies or services with specific environmental, social or other characteristics it may, in the technical specifications, the award criteria or the contract performance conditions, require a specific label as means of proof that the works, supplies or services correspond to the required characteristics, provided that all of the following conditions are fulfilled i.e. the label requirements: 
· only concern criteria which are linked to the subject-matter of the contract and are appropriate to define the characteristics of the works, supplies or services that are the subject-matter of the contract; 
· are based on objectively verifiable and non-discriminatory criteria; 
· are established in an open and transparent procedure in which all relevant stakeholders, including government bodies, consumers, social partners, manufacturers, distributors and non-governmental organisations may participate; 
· are accessible to all interested parties; 
· are set by a third party over which the economic operator applying for the label cannot exercise a decisive influence. 
Article 62: Test reports, certification and other means of proof
· Deals with requirements to provide a test report from a conformity assessment body as a means of proof of conformity with requirements or criteria set out in the technical specifications.
Article 63: Communication of technical specifications
· On request from EOs interested in the procurement, the CA must make available the technical specifications regularly referred to in their supply, works or service contracts, or the technical specifications which they intend to apply to contracts for which the call for competition is a periodic indicative notice. 

· Those specifications must be made available by electronic means through unrestricted and full direct access free of charge. 

· However, the technical specifications must be transmitted by other means than electronic means where unrestricted and full direct access free of charge by electronic means to certain procurement documents cannot be offered.

· Where the technical specifications are available by electronic means through unrestricted and full direct access free of charge to interested EOs, the inclusion of a reference to those documents is sufficient. 
Article 64: Variants 
· The CA may authorise or require tenderers to submit variants which meet the minimum requirements specified by the contracting entities. 

Unlikely to be used in these contracts. If it is to be used, further elaboration of this Article will be provided.
Article 65: Division of contracts into lots 
· The CA may decide to award a contract in the form of separate lots and may determine the size and subject- matter of such lots. 
Unlikely to be used in these contracts. If it is to be used, further elaboration of this Article will be provided.
Article 66: Setting time limits 
· In fixing the time limits for requests to participate and the receipt of tenders, the CA contracting entities must take particular account of the complexity of the contract and the time required for drawing up tenders. 

· Where tenders can be made only after a visit to the site or after on-the-spot inspection of the documents supporting the procurement documents, the time limits for the receipt of tenders must be fixed so that all EOs concerned may be aware of all the information needed to produce tenders. 

Those time limits must be longer than the minimum time limits set out in Articles 45 to 49

· The CA must extend the time limits for the receipt of tenders so that all Eos may be aware of all the information needed to produce tenders in the following cases: 
· where, for whatever reason, additional information, although requested by the EO in good time, is not supplied at the latest 6 days before the time limit fixed for the receipt of tenders; 
· where significant changes are made to the procurement documents. 

· The length of the extension must be proportionate to the importance of the information or change. 

· Where the additional information has either not been requested in good time or its importance is insignificant, the CA is not required to extend the time limits. 
Section 2: Publication and Transparency
Article 67: Periodic indicative notices
·  CEs may make known their intentions of planned procurement through the publication of a periodic indicative notice. 

· Periodic indicative notices must contain the information set out in part A, section I of Annex VI. 

· They must be published either by the Publications Office of the European Union or by the CEs on their buyer profiles in accordance with point 2(b) of Annex IX. If the latter is used they must send a notice of the publication to the Publications Office of the European Union in accordance with point 3 of Annex IX. Those notices must contain the information set out in Annex VI Part B.

· When a call for competition is made by means of a periodic indicative notice in respect of restricted procedures and negotiated procedures with prior call for competition, the notice must meet all the following requirements: 
· it must refer specifically to the supplies, works or services that will be the subject of the contract to be awarded; 
· it must indicate that the contract will be awarded by restricted or negotiated procedure without further publication of a call for competition and invites interested EOs to express their interest; 
· it must contain, in addition to the information set out in part A, section I of Annex VI, the information set out in part A, section II of Annex VI; 
· it must have been sent for publication between 35 days and 12 months prior to the date on which the invitation to confirm interest is sent. 


Article 68: Notices on the existence of a qualification system 
Unlikely to be used in these contracts. If it is to be used, further elaboration of this Article will be provided.
Article 69: Contract notices 
· Contract notices may be used as a means of calling for competition in respect of all procedures. 

· They must contain the information set out in the relevant part of Annex XI and must be published in accordance with Article 71. 
Article 70: Contract award notices 
· These must be sent by the CA not later than 30 days after the conclusion of a contract or of a FA following the decision to award. 

· The notice must contain the information set out in Annex XII and must be published in accordance with Article 71. 
Article 71: Form and manner of publication of notices
· Notices referred to in Articles 67 to 70 must include the information set out in Annexes VI, X, XI, and XII and in the format of standard forms, including standard forms for corrigenda. 

· They must be transmitted by electronic means to the Publications Office of the European Union and published in accordance with Annex IX. 

· Notices must be published not later than five days after they are sent. The costs of publication of the notices by Publications Office of the European Union is borne by the EU. 

· The CA must be able to supply proof of the dates on which notices are dispatched. 
Article 72: Publication at national level 
· Notices and the information contained therein must not be published at national level before the publication pursuant to Article 71. 

· Notices published at national level must not contain information other than that contained in the notices dispatched to the Publications Office of the European Union or published on a buyer profile. 
Article 73: Electronic availability of procurement documents 
· CEs must by electronic means offer unrestricted and full direct access free of charge to the procurement documents from the date of publication of a notice or the date on which an invitation to confirm interest was sent. 

· Provided that it has been requested in good time, the CA must supply to all tenderers taking part in the procurement procedure additional information relating to the specifications and any supporting documents not later than 6 days before the time limit fixed for the receipt of tenders.  
Article 74: Invitations to candidates
Unlikely to be used in these contracts. If it is to be used, further elaboration of this Article will be provided.
Article 75: Informing applicants for qualification, candidates and tenderers
·  The CA must, as soon as possible, inform each candidate and tenderer of decisions reached concerning the conclusion of the award of the contract, including the grounds for any decision not to award a contract for which there has been a call for competition.
 
· On request from the candidate or tenderer concerned, the CA must, as soon as possible, and in any event within 15 days from receipt of a written request, inform: 
· any unsuccessful candidate of the reasons for the rejection of its request to participate; 
· any unsuccessful tenderer of the reasons for the rejection of its tender;
· any tenderer that has made an admissible tender of the characteristics and relative advantages of the tender selected, as well as the name of the successful tenderer or the parties to the framework agreement; 
· any tenderer that has made an admissible tender of the conduct and progress of negotiations and dialogue with tenderers. 

· The CA may decide to withhold certain information regarding the contract award where its release would:
· impede law enforcement;
· be contrary to the public interest;
· would prejudice the legitimate commercial interests of a particular EO;
· prejudice fair competition between EOs. 
Section 3: Choice of participants and award of contracts 
Article 76: General principles 
· For the purpose of selecting participants in their procurement procedures, the following rules must be applied: 
· having provided rules and criteria for the exclusion of tenderers or candidates, CEs must exclude EOs identified in accordance with such rules and fulfilling such criteria; 
· CEs must select tenderers and candidates in accordance with the objective rules and criteria laid down.

· Where information or documentation to be submitted by EOs is or appears to be incomplete or erroneous, or where specific documents are missing, the CA may request the EO concerned to submit, supplement, clarify or complete the relevant information or documentation within an appropriate time limit. All such requests must be made in full compliance with the principles of equal treatment and transparency. 

· The CA must verify that the tenders comply with the rules and requirements applicable to tenders and award the contract on the basis of the criteria laid down in Articles 82 and 84, taking into account Article 64. 
Subsection 1: Qualifications and qualitative selection
Articles 77-80 are Qualification systems are unlikely to be used in these contracts. If it is to be used, further elaboration of this Article will be provided.
Article 81: Quality assurance standards and environmental management standards
· Where the CA requires proof that the EO complies with certain quality assurance standards, including on accessibility for disabled persons, it must refer to quality assurance systems based on the relevant European standards series certified by accredited bodies. 

· They must recognise equivalent certificates from bodies established in other Member States. 
Subsection 2: Award of the contract 
Article 82: Contract award criteria 
· The CA contracting entities must base the award of contracts on the most economically advantageous tender. 

· This must be identified on the basis of the price or cost, using a cost-effectiveness approach, and may include the best price-quality ratio, which must be assessed on the basis of criteria, including qualitative, environmental and/or social aspects, linked to the subject-matter of the contract in question. 

· The criteria may comprise, for instance: 
· quality, including:
· technical merit
· aesthetic and functional characteristics
· accessibility
· design for all users
· social, environmental and innovative characteristics
· trading and its conditions.

· organisation, qualification and experience of staff assigned to performing the contract, where the quality of the staff assigned can have a significant impact on the level of performance of the contract;

· Award criteria must not have the effect of conferring an unrestricted freedom of choice on the CA. They must ensure the possibility of effective competition and must be accompanied by specifications that allow the information provided by the tenderers to be effectively verified in order to assess how well the tenders meet the award criteria. 

· In case of doubt, the CA must verify effectively the accuracy of the information and proof provided by the tenderers. 

· The CA must specify in the procurement documents, the relative weighting which it gives to each of the criteria chosen to determine the most economically advantageous tender, except where this is identified on the basis of price alone. 

· Where weighting is not possible for objective reasons, the contracting entity must indicate the criteria in descending order of importance.
Article 83: Life-cycle costing 
Unlikely to be used in these contracts. If it is to be used, further elaboration of this Article will be provided.
Article 84: Abnormally low tenders 
· The CA must require EOs to explain the price or costs proposed in the tender where tenders appear to be abnormally low in relation to the works, supplies or services. 

· The CA must assess the information provided by consulting the tenderer. It may only reject the tender where the evidence supplied does not satisfactorily account for the low level of price or costs proposed. 
Section 4: Tenders comprising products originating in third countries
Articles 85 & 86 are unlikely to be used in these contracts. If it is to be used, further elaboration of this Article will be provided.
CHAPTER IV: Contract performance 
Article 87: Conditions for performance of contracts 
· The CA may lay down special conditions relating to the performance of a contract, provided that they are linked to the subject-matter of the contract and indicated in the call for competition or in the procurement documents. 

· The conditions may include economic, innovation-related, environmental, social or employment-related considerations. 
Article 88: Subcontracting
· The CA may, in the procurement documents, ask the tenderer to indicate in its tender any share of the contract it may intend to subcontract to third parties and any proposed subcontractors. 
Article 89:  Modification of contracts during their term
· Contracts may be modified without a new procurement procedure in the following cases: 
· where the modifications, irrespective of their monetary value, have been provided for in the initial procurement documents in clear, precise and unequivocal review clauses, which may include price revision clauses, or options. 
The clauses must state the scope and nature of possible modifications or options as well as the conditions under which they may be used. They must not provide for modifications or options that would alter the overall nature of the contract or framework agreement. 
· for additional works, services or supplies by the original contractor, irrespective of their value, that have become necessary and were not included in the initial procurement where a change of contractor: 
· cannot be made for economic or technical reasons such as requirements of interchangeability or interoperability with existing equipment, software, services or installations procured under the initial procurement; and 
· would cause significant inconvenience or substantial duplication of costs for the contracting entity; 
· where all of the following conditions are fulfilled: 
· the need for modification has been brought about by circumstances which a diligent CA could not foresee; 
· the modification does not alter the overall nature of the contract; 
· Where a new contractor replaces the one to which the CA had initially awarded the contract as a consequence of either: 
· an unequivocal review clause,
· universal or partial succession into the position of the initial contractor, following corporate restructuring etc., 
· where the modifications, irrespective of their value, are not substantial. 

· The CA must publish a notice to that effect (the change) in the OJEU. 

· Contracts may equally be modified without a new procurement procedure being necessary where the value of the modification is below both of the following values: 
· the thresholds set out in Article 15; and 
· 10 % of the initial contract value for service and supply contracts and below 15 % of the initial contract value for works contracts. 

· However, the modification may not alter the overall nature of the contract.

· Where several successive modifications are made, the value must be assessed on the basis of the net cumulative value of the successive modifications.

· A modification of a contract must be considered to be substantial where it renders the contract materially different in character from the one initially concluded. 

· A modification must be considered to be substantial where one or more of the following conditions is met: 
· the modification introduces conditions which, had they been part of the initial procurement procedure, would have allowed for the admission of other candidates than those initially selected or for the acceptance of a tender other than that originally accepted or would have attracted additional participants in the procurement procedure; 
· the modification changes the economic balance of the contract in favour of the contractor in a manner which was not provided for in the initial contract; 
· the modification extends the scope of the contract considerably. 


Article 90: Termination of contracts
· The CA may terminate a works, supply or service contract during its term, where: 
· the contract has been subject to a substantial modification which would have required a new procurement procedure; 
· the contractor should have been excluded from the procurement procedure pursuant to the second subparagraph of Article 80(1) of this Directive; 
· the contract should not have been awarded to the contractor in view of a serious infringement of the obligations under the Treaties and this Directive that has been declared by the Court of Justice of the European Union in a procedure under Article 258 TFEU.
TITLE III: PARTICULAR PROCUREMENT REGIMES
CHAPTER I: Social and other specific services
Articles 91-98 are unlikely to be relevant in these contracts. If it is to be used, further elaboration of this Article will be provided.
TITLE IV GOVERNANCE
Article 99: Enforcement 
· These are mostly MS obligations.
· The CA must, at least for the duration of the contract, keep copies of all concluded contracts with a value equal to or greater than: 
· 1 000 000 EUR in the case of supply contracts or service contracts; 
· 10 000 000 EUR in the case of works contracts. 

· The CA must grant access to those contracts.

· Access to specific documents or items of information may be denied to the extent and on the conditions provided for in the applicable EU or national rules on access to documents and data protection. 
Article 100: Individual reports on procedures for the award of contracts
· The CA must keep appropriate information on each contract award sufficient to permit it at a later date to justify decisions taken in connection with: 
· the qualification and selection of EOs and the award of contracts; 
· the use of negotiated procedures without a call for competition by virtue of Article 50; 
· the non-application of Chapters II to IV of Title II by virtue of the derogations provided for in Chapters II and III of Title I; 
· where necessary, the reasons why other means of communication than electronic means for the electronic submission have been used. 

· The CA must document the progress of all procurement procedures, whether or not the procedures are conducted by electronic means. To that end, they must ensure that they keep sufficient documentation to justify decisions taken in all stages of the procurement procedure, such as:
· documentation on communications with economic operators;
· internal deliberations;
· preparation of the procurement documents;
· dialogue or negotiation if any;
· selection and award of the contract. 

· The documentation must be kept for at least three years from the date of award of the contract. 

· The information or documentation, or the main elements thereof, must be communicated to the Commission where they so request. 
Article 101: National reporting and statistical information 
· These are mostly Commission and MS obligations.
Article 102: Administrative cooperation
· These are mostly Commission and MS obligations.
TITLE V: DELEGATED POWERS, IMPLEMENTING POWERS AND FINAL PROVISIONS 
· Articles 103-110: these are MS obligations.
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